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Expansion of Title VII: Whether Sexual Orientation Discrimination
is Included in Title VII’s Ban on Sex Discrimination

_____________________
By Christopher Chimeri

Title VII of the Civil Rights Act of
1964 is a federal law that prohibits
employers from discriminating
against employees based on sex, race,
color, national origin, and religion. It
generally applies to employers with
15 or more employees, including federal, state, and local governments. Title VII has been legislatively expanded
to also protect against discrimination
due to pregnancy (Pregnancy Discrimination Act of 1978), age (Age
Discrimination in Employment Act)
and disability (Americans with Disabilities Act of 1990).
Now, Federal Courts have taken
up the question of whether sexual
orientation is considered a “protected class” and/or a subset of one
of the already protected groups.
There is currently no legislation directly on point, though it is worth
mentioning that the “Equality Act,”
which would amend Title VII to add
sexual orientation and gender identity or expression was recently reintroduced in Congress.
Recently, the 11th Circuit Court
of Appeals denied a petition for rehearing en banc in Evans v. Georgia
Regional Hospital, 850 F.3d 1248
(11th Cir. 2017). The 11th Circuit
ruled that binding circuit precedent
(from the old 5th Circuit) precluded
the panel from reconsidering the
question of whether Title VII’s ban
on sex discrimination includes sexual

orientation discrimination.
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and, following voluntary
Ms. Hively filed a comseparation from the emplaint with the EEOC, and
ployer, Evans maintained Christopher Chimeri subsequently, sued in the
that she was denied equal pay, ha- United States District Court for the
rassed and physically battered. She Northern District of Indiana. The
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cently granted en banc review of
this question in Zarda v. Altitude
Express, 855 F.3d 76 (2nd Cir.
2017), which is scheduled to be argued in September of 2017. Such
review is expected to yield a result
like that in Hively.
The denial of review by the 11th
Circuit means that, regardless of the
result in Zarda, there will be a circuit split until resolved by Supreme
Court decision or legislative enactment.
In this connection, the plaintiff
in Evans filed a petition for certiorari with the Supreme Court on
September 7, 2017. Given the surrounding circuit litigation and
SCOTUS’s October term already
including other important LGBT
rights litigation, cert is expected. It
is therefore likely that the question
will be very shortly resolved, via
either a Supreme Court ruling.
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